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IN    THE    COURT    OF    THE    SESSIONS    JUDGE  :: TINSUKIA 

 

 
District:  Tinsukia 
 
 

Present: Sri P.J. Saikia 
  Sessions Judge, 
  Tinsukia 
 
 
  Criminal Revision No. 72 (4) of 2017 

 
 
Sri Arun Kr. Agarwal 
S/o Late Biharilal Agarwal 
C/o Goyal Garments, Chamber Road, Tinsukia 
P.S. & Dist. Tinsukia, Assam……….……………........………........Petitioner 
 

 

- Versus  - 

 
The State of Assam 
Represented by the Public Prosecutor, Tinsukia..…..............Opposite Party 

 

 
Appearance: 
  Sri B. Kejriwal 
  Advocate…………………….…….......For the Petitioner 
 
   
  Sri A.K. Choubey  
  Public Prosecutor………............….For the State 
 
 

 

Date of Argument:  22.12.2017 

Date of Judgment:  11.01.2018 

 

 

 



2 

 

2 

 

J  U  D  G  M  E  N  T  

 

1. This revision is directed against an order of framing charge u/s. 2 

of the Prevention of Insults to National Honour Act, 1971. 

 

PROSECUTION CASE 

2. It is alleged that on 04.08.2016, the appellant had hanged the 

National Flag in a disrespectful manner.  In fact, the National Flag was 

hanged outside the shop of the appellant, as if a partition has been 

erected.  Below the National Flag, bicycles and handcarts were parked.  

On the basis of the materials supplied u/s. 173 of the Cr.P.C., the court 

below has framed the charge against the appellant. 

 

3. The appellant claimed that he did not show disrespect to the 

National Flag and the learned court below failed to apply judicial mind 

while considering the charge against him. 

 

POINTS FOR DETERMINATION 

4. The only point for determination in this revision petition is as to 

whether the court below has erred while framing charge against the 

appellant? 

 

DECISION AND REASONS THEREOF 

5. It is a settled principle of law that framing of charge in a criminal 

case is not an interlocutory order and therefore, a revision lies u/s. 397 of 

the Cr.P.C.  Now, the question is as to whether the court below has 

committed error by framing charge against the appellant. 

 

6. Section  240 of the Cr.P.C reads as under----- 

            Framing of charge. 

(1) If, upon such consideration, examination, if any, and hearing, 

the Magistrate is of opinion that there is ground for presuming 

https://indiankanoon.org/doc/1552251/
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that the accused has committed an offence triable under this 

Chapter, which such Magistrate is competent to try and which, in 

his opinion, could be adequately punished by him, he shall frame 

in writing a charge against the accused. 

(2) The charge shall then be read and explained to the accused, 

and he shall be asked whether he pleads guilty of the offence 

charged or claims to be tried. 

7.  The framing of charge requires the following conditions to be 

fulfilled namely: 

(a) the existence of a prima facie case on the basis of material on 
record. 

(b) the offence is triable under Chapter XIX as a warrant case. 

(c) the competency of the Magistrate to try the offence against 
the accused. 

(d) the power of the Magistrate to punish the accused adequately. 

 

8. The charges in Warrant procedure cases are framed in accordance 

with Section 240 Cr.P.C on a finding that a prima facie case has been 

made out. While framing the charge, the Court is expected to see whether 

there is a prima facie case and ground to proceed against the accused and 

at the time of framing charge, it is not the duty of the court to see 

whether the materials furnished by the prosecution are sufficient to end in 

a conviction or otherwise. The expression "ground for presuming" used 

under Section 240 Cr.P.C. must be taken to mean that there are valid 

reasons or basis before the learned Magistrate to raise presumption that 

the accused has committed an offence triable under Chapter XIX 

of Cr.P.C. which such Magistrate is competent to try and he can 

adequately punish. 

 

https://indiankanoon.org/doc/1953190/
https://indiankanoon.org/doc/150946/
https://indiankanoon.org/doc/150946/
https://indiankanoon.org/doc/445276/
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9. In Kanti Bhadra Shah v. State of W.B., (2000) 1 SCC 722 the 

Hon’ble Supreme Court held  -------- 

“12. If there is no legal requirement that the trial court should 

write an order showing the reasons for framing a charge, why 

should the already burdened trial courts be further burdened with 

such an extra work. The time has reached to adopt all possible 

measures to expedite the court procedures and to chalk out 

measures to avert all roadblocks causing avoidable delays. If a 

Magistrate is to write detailed orders at different stages merely 

because the counsel would address arguments at all stages, the 

snail-paced progress of proceedings in trial courts would further 

be slowed down. We are coming across interlocutory orders of 

Magistrates and Sessions Judges running into several pages. We 

can appreciate if such a detailed order has been passed for 

culminating the proceedings before them. But it is quite 

unnecessary to write detailed orders at other stages, such as 

issuing process, remanding the accused to custody, framing of 

charges, passing over to next stages in the trial.” 

 

10. In Palwinder Singh v. Balwinder Singh and Others [(2008) 

14 SCC 504], the Hon’ble Apex Court has held that Charges can be framed 

also on the basis of strong suspicion. Marshalling and appreciation of 

evidence is not in the domain of the Court at that point of time. 

 

11.  In State of Maharashtra v. Priya Sharan Maharaj and 

others [(1997) 4 SCC 393], the Hon’ble Apex Court has held that while 

framing charge, the purpose is limited to find out whether a prima facie 

case is made out or not and at that stage, the court is not required to 

undertake an elaborate enquiry in sifting and weighing the material to 

arrive at the conclusion that it will not lead to conviction. 

 

https://indiankanoon.org/doc/1735113/
https://indiankanoon.org/doc/1368984/
https://indiankanoon.org/doc/835869/
https://indiankanoon.org/doc/835869/
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12. Referring to  framing of charge in a Sessions triable case, the 

Supreme Court in State of Maharashtra Vs. Som Nath Thapa– (1996) 

4 SCC 659, said “Section 228(1) Cr.P.C makes it essential for the Trial 

Court to arrive at the “opinion” that there is ground for presuming that the 

accused has committed an offence. The dictionary meaning of the word 

“Opinion” is “feelings or thoughts about somebody or something, rather 

than fact”. 

13. In a case instituted on a police report, the Magistrate has to rely 

upon the materials supplied before it u/s. 173 of the Cr.P.C.  I have gone 

through the aforesaid materials. The allegation against the appellant is 

that he National Flag was hanged outside his shop, as if a partition has 

been erected.   Lower part of the National Flag was lying over bicycles and 

handcarts  that were parked below it. The materials supplied u/s. 173 of 

the Cr.P.C, includes some photographs which  support a prima facie case  

against the appellant. 

14. Under the aforesaid circumstances, I find that this revision petition 

is devoid of any merit. 

ORDER 

15. The revision petition is dismissed. Send down the copy of this 

judgment along with the L.C.R. 

 

           Given under my hand & seal of this Court on this the 11th day of 

January, 2018. 

 

Dictated & corrected by me. 

  

           ( P.J. Saikia ) 
   Sessions Judge         Sessions Judge 
       Tinsukia                          Tinsukia 

       


